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The Regulation of Ozone-Depleting 
Chemicals in the European Community 
INTRODUCTION 
On September 16, 1987, the European Community (EC or 
Community) was among twenty-six parties that signed the Mon-
treal Protocol on Substances that Deplete the Ozone Layer (Mon-
treal Protocol).l By February of 1988, however, the Committee 
on the Environment of the Parliament of the European Com-
munities (Environment Committee) recognized that the terms of 
the Montreal Protocol were inadequate.2 In addition, by March 
of 1988, scientists were reporting that the ozone layer was dis-
appearing twice as fast as they had previously predicted.3 Both 
the Environment Committee and the scientists recommended that 
the Community take stronger measures than those agreed to in 
the Montreal Protocol, and pushed for strengthening the Mon-
treal Protocol itself. 4 Nevertheless, the Council of the European 
Communities (Council) adopted the exact terms of the Montreal 
Protocol by enacting Regulation No. 3322/88 on October 14, 
1988.5 
On January 17, 1990, the Commission of the European Com-
munities (Commission) submitted to the Council a proposal for 
I Montreal Protocol on Substances that Deplete the Ozone Layer, Final Act, September 
16, 1987, reprinted in Regulation 3322/88, Council Regulation on certain chlorofluorocar-
bons and halons which deplete the ozone layer, OJ. L297/21 (1988) [hereinafter Montreal 
Protocol]. The Montreal Protocol seeks to reduce the use of five chlorofluorocarbons 
(CFC's)-F - 11, F - 12, F - 13, F - 114, and F - 115-and three halons-1211, 1301, and 
2402-to 50 percent of 1986 levels by July 1, 1998. Id. at 22,27. 
2 Second report drawn up on behalf of the Committee on the Environment, Public 
Health and Consumer Protection on the protection of the ozone layer, PE DOC A 2-3331 
87, at 15 (1988). 
3 Note, The Future's So Bright, I Gatta Wear Shades: Future Impact of the Montreal Protocol 
on Substances that Deplete the Ozone Layer, 29 VA. J. INT'L L. 211, 218 nn. 53-54 (1988). 
4 PE DOC A 2-333/87, supra note 2, at 15. 
5 Regulation 3322188, Council Regulation on certain chlorofluorocarbons and halons 
which deplete the ozone layer, OJ. L297/1 (1988) [hereinafter Regulation 3322/88]. 
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a regulation eliminating all chlorofluorocarbons (CFC's) by 1997 
(proposed regulation).6 In addition, on June 29,1990, the Com-
munity and ninety-two countries revised the Montreal Protocol 
by agreeing to eliminate CFC's and to reduce production of other 
ozone-depleting chemicals by 2000.7 This Note addresses these 
recent developments in Community regulation of ozone-deplet-
ing chemicals. Part I briefly reviews the problem of ozone deple-
tion and Community and international attempts to remedy the 
problem. Part II then discusses recent member state CFC legis-
lation, the January 17, 1990 proposed Community regulation, 
and the June 29, 1990 revision of the Montreal Protocol. Part III 
considers potential problems with the member state legislation, 
the proposed Community regulation, and the revision of the 
Montreal Protocol. 
I. THE PROBLEM OF OZONE DEPLETION 
CFC's are man-made products and have a wide variety of in-
dustrial applications.s For example, CFC's aid aerosol manufac-
turing and are also found in coolants, electronic solvents, syn-
thetic foams, industrial cleaning agents, and insulating material.9 
Users of CFC's include hairdressing salons and perfume makers, 
as well as manufacturers of car seat cushions, refrigerators, air 
conditioners, microchips, and hospital equipment. 1o CFC's are 
6 New Development, Commission Proposes Accelerated Phase-Out of CFC's, [1990 Transfer 
Binder) Common Mkt. Rep. (CCH) ~ 95,378 [hereinafter Proposed Regulation). On 
December 21, 1990, the Community's environment ministers endorsed the terms of the 
proposed regulation by agreeing that CFC's should be banned by July 1, 1997. Gardner, 
EC Speeds Up Plans to Phase Out Use of CFC's, Fin. Times, Dec. 22, 1990, at 3 (NEXIS, 
Current file). This Note reflects developments through March 1, 1991 as reported in 
publicly available documents. 
7 Parties to Montreal Protocol Agree to Phase-Out CFC's, Help Developing Nations, 13 Int'l 
Env't Rep. (BNA) No.7, at 275 (July 11, 1990) [hereinafter Parties to Montreal Protocol 
Agree). Throughout this Note, phase-out dates are December 31 of the calendar year 
mentioned unless otherwise inuicated. 
8 PE DOC A 2-333/87, supra note 2, at 14. 
9 [d., at 8. For a complete discussion of the common uses of the five major types of 
ozone-depleting chemicals (CFC's, halons, carbon tetrachloride, methyl chloroform, and 
HCFC's), see generally Makhijani, Bickel & Makhijani, Still Working on the Ozone Hole: 
Beyond the Montreal Protocol, 93 M.l.T. TECH. REV., No.4, at 52, 53-59 (May, 1990) 
[hereinafter Makhijani). 
10 PE DOC A 2-333/87, supra note 2. at 13; Note, supra note 3, at 217. 
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preferable to other products in industrial applications because 
they are noncarginogenic, nontoxic, and nonflammable. ll 
In 1974, however, two American scientists determined that 
CFC's do not break down in the lower atmosphere because of 
their inherent stability.12 Instead, CFC molecules rise to the 
stratospherel3 where ultraviolet radiation from the sun breaks 
them down into chlorine fragments, which in turn destroy ozone 
molecules. The destruction of ozone is dangerous because ozone 
absorbs solar ultraviolet radiation, preventing it from reaching 
the earth's surface. 14 Excessive exposure to ultraviolet radiation 
damages crops and aquatic organisms, and causes skin cancers, 
cataracts, and suppression of the human immune system. 15 
In 1978, the United States and Canada responded to increasing 
evidence that CFC's cause depletion of the ozone layer by banning 
the use of CFC's in aerosols. 16 The Community followed by pass-
ing a decision that required a 30 percent reduction of CFC's used 
in aerosols by January 1, 1982,l7 The Council passed a follow-up 
decision on November 15, 1982, reminding each member state 
of its responsibility to implement the 1980 decision. IS 
Nevertheless, according to the Commission, the Council deci-
sions of 1980 and 1982 were of limited effect. 19 The decisions 
only applied to CFC's F - 11 and F - 12 when used in aerosols.20 
The decisions did not cover CFC's used in non-aerosol applica-
11 Arnst, Pressure Mounts on Chemical Industry for Bigger Cuts in CFC's, REUTER LIBRARY 
REPORT, june 21,1990 (NEXIS, Omni library). "When CFC's were introduced more than 
fifty years ago, they were considered the ideal substance and heralded as proof of better 
living through chemistry." Id. 
12 Note, supra note 3, at 217". 
13 Id. The stratosphere is the highest level of the earth's atmosphere. It lies approxi-
mately fifty kilometers above the earth's surface. 
14 Id. at 215. 
15 Id. at 216. 
16 See PE DOC A 2-333/87, supra note 2, at 13. This ban covered CFC's F - 11 and F-
12. According to some scientists, F - 11 and F - 12 have caused 75 percent of the depletion 
of the ozone layer. 
17 Decision 80/372, Council Decision of 26 March 1980 concerning chlorofluorocarbons 
in the environment, 0.]. L90/45 (1980). 
18 Decision 821795/EEC, Council Decision of 15 November 1982 on the consolidation 
of precautionary measures concerning chlorofluorocarbons in the environment, O.j. 
L329/29 (1982) [hereinafter Decision 821795/EEC]. 
19 Proposal for a Council Regulation laying down common rules applicable to certain 
products which deplete the ozone layer, COM(88) 58 final/2, at 6 (1988). 
20 See Decision 80/372/EEC, supra note 17, at 45. 
348 BOSTON COLLEGE INTERNATIONAL & COMPARATIVE LAW REVIEW [Vol. XIV, No.2 
tions. 21 Thus, even though production of F - 11 and F - 12 in 
aerosols had declined 37 percent by 1988,22 the use of F - 11 and 
F - 12 in foam plastics had steadily increased.23 Production of 
other CFC's has also increased substantially. 24 
In 1985, the Community met in Vienna with representatives 
from over twenty nations and agreed to cooperate in combating 
the depletion of the ozone layer (Vienna Convention}.25 Consis-
tent with the goals of the Vienna Convention, the Community 
signed the Montreal Protocol on September 16, 1987, agreeing 
to undertake specific measures to curb the production and use 
of most CFC's and halons.26 
The Montreal Protocol was the first international agreement 
for protection of the environment that placed control measures 
on industry before environmental damage had been registered.27 
Article II of the Montreal Protocol requires that each signatory 
reduce consumption of five types of CFC'S28 to 50 percent of the 
1986 levels by January 1, 1999.29 Article II also requires that each 
21 Id. Article I, section 2 of Decision 80/372 requires member states to ensure that 
industries situated in their territories reduce F-II and F-I2 only "in the filling of aerosol 
cans." Id. 
22 Report drawn up on behalf of the committee on the Environment, Public Health 
and Consumer Protection, PE DOC A 2-88/88, at 12 (1988) [hereinafter PE DOC A 2-
88/88]. 
2. PE DOC A 2-333/87, supra note 2, at 13. While production of F - II and F - 12 
declined between 1976 and 1982, production of these CFC's has increased since 1982. 
24 CFC's F - 113 and F - 114 are now used quite extensively in the electronics industry. 
In fact, although F - 113 was of minor importance fifteen years ago, its use has increased 
by almost 50 percent in the last six years. Cone, Chemical Onslaught on Ozone Continues, 
L.A. Times, Dec. 4, 1990, at Bl, col. 2. 
25 Vienna Convention for the Protection of the Ozone Layer, Final Act, March 22, 
1985, reprinted in Council Regulation 3322/88, supra note 5, at 1O-1l [hereinafter Vienna 
Convention]. 
26 See Montreal Protocol, supra note I, at 22. The Community and most individual 
member states, as well as the United States, Japan, Canada, Norway, Sweden, Mexico, 
Egypt, New Zealand, and the U.S.S.R., signed the Montreal Protocol on September 16, 
1987. Tripp, The UNEP Montreal Protocol: Industrialized Nations and Developing Countries 
Sharing the Responsibility for Protecting the Ozone Layer, 20 N.Y.U. J. INT'L L. & POL. 733, 
736 (1988). By June of 1990, fifty-nine countries and the Community had signed the 
Montreal Protocol. Goodwin, Parliament and Politics: Britain Pressing for Early EC Action to 
Protect Ozone Layer; CFC Controls Commons Statement, Independent, July 3, 1990, at 4. 
27 Note, supra note 3, at 212. 
28 Montreal Protocol, supra note I, at 27 (Annex A). 
29 Id. at 22 (Para. 4). 
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signatory freeze its consumption of halons30 at 1986 levels within 
thirty-seven months after ratification of the Montreal Protocol. 31 
The Council adopted these terms in Council Regulation No. 
3322/88 on October 14, 1988.32 
After the Community signed the Montreal Protocol in Septem-
ber, 1987, but before the Council adopted Regulation No. 3322/ 
88 in October, 1988, scientists were already concluding that these 
measures would not preserve the ozone layer.33 Recent studies 
have shown that two other chemicals used in industrial applica-
tions-methyl chloroform and carbon tetrachloride-have caused 
more ozone layer depletion than the five CFC's and three halons 
covered by the Montreal Protocol and Regulation No. 3322/88.34 
Because it does not target these additional ozone-depleting chem-
icals, the Montreal Protocol, as incorporated by Regulation No. 
3322/88, will likely fail to halt the continued depletion of the 
ozone layer. 
Released CFC's remain intact for 70 to 115 years.35 Further-
more, 20 percent of the CFC's already released into the atmo-
sphere have penetrated into the stratosphere, where they will 
eventually break down into ozone-depleting chlorine molecules. 
Thus, immediately reducing consumption of all ozone-depleting 
chemicals by 85 percent would be the only way to ensure that the 
level of chlorine in the atmosphere-and hence the potential 
damage to the ozone layer-during the twenty-first century is no 
higher than it was in 1988.36 
'Old. at 27 (Annex A). 
,. Id. at 22 (Para. 2). 
'2 Regulation 3322/88, supra note 5, at 3 (art. 8). 
" Rowlands, The Security Challenges of Global Environmental Change, 14 WASH. Q. No.1, 
at 99, 106 (1991) [hereinafter Rowlands]. See also UNEP Official Sees Improved Chance for 
CFC Production Phase-Out by 2000, 13 Int'l Env't Rep. (BNA) No.4, at 143 (Apr. 11, 1990) 
[hereinafter UNEP Official Sees Improved Chance]. Recent scientific evidence adduced by 
UNEP shows that the ozone layer is disappearing faster than originally predicted. 
.. See Makhijani, supra note 9, at 53. Carbon tetrachloride is perhaps the cheapest and 
most toxic organic solvent and methyl chloroform is one of the most widely used organic 
solvents. Pound for pound, carbon tetrachloride is more ozone-depleting than any of the 
five regulated CFC's. Id. See also u.S. Environmental Group Calls for Phase-Out of Methyl 
Chloroform, 13 Int'l Env't Rep. (BNA) No.2, at 53, 54 (Feb. 14, 1990). The National 
Resources Defense Council (NRDC) recently noted that "if carbon tetrachloride emissions 
continue at the current levels, the Antarctic ozone hole would persist into the twenty-
second century, even if CFC's and halons were banned. Id. 
35 PE DOC A 2-333/87, supra note 2, at 25. 
'6 Id. at 28. 
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II. RECENT COMMUNITY AND INTERNATIONAL ATTEMPTS TO 
REGULATE OZONE-DEPLETING SUBSTANCES 
A. Recent Member State Legislation 
At the member state level, Germany,37 the Netherlands,38 and 
Luxembourg39 have taken measures to eliminate some or all 
ozone-depleting chemicals by 1995. Among these member states, 
Germany has developed the mmt rigorous and comprehensive 
timetable for this process.40 While the German program does not 
37 Reunification presents a novel problem regarding the application of the German law 
in the territory formerly known as the German Democratic Republic. In 1986, East 
Germany produced 17,100 metric tons of CFC's, or 1.4 percent of the world's production. 
Country Will Comply with CFC Ordinance of West Germany, Seeks Smaller C02 Cut, 13 Int'l 
Env't Rep. (BNA) No.7, at 288 (july 11, 1990) [hereinafter Country Will Comply with CFC 
Ordinance]. In addition, there are approximately three hundred uses for CFC's in East 
Germany and substitutes are not readily available. It was not a suprise, then, that East 
Germany announced in March of 1990 that it would continue producing CFC's even after 
reunification. East Germany: Government Has No Immediate Plans to Halt CFC Production, 13 
Int'l Env't Rep. (BNA) No.4, at 157 (Apr. 11, 1990). In July of 1990, however, East 
Germany reversed this decision and agreed to follow the ambitious West German time-
table. Country Will Comply With CFC Ordinance, supra, at 288. 
38 Dutch Set 1995 Date for CFC Ban, Chemical Week, Aug. 8, 1990, at 5 [hereinafter 
Dutch Set 1995 Date]. Under a CFC Action Program established by the Dutch Environment 
Minister, the Netherlands will reduce the use of CFC's by 99.5 percent by 1995. The 
Netherlands used 13.26 billion tons of CFC's in 1986, but will only use 56 tons by 1995. 
In addition, halons will be eliminated by 1995. Government, Industry Announce Plans to Cut 
CFC Use 99.5 Percent by 1995, 13 Int'l Env't Rep. (BNA) No.7, at 289-90 (july 11, 1990). 
39 The government of Luxembourg has proposed to ban substances that deplete the 
ozone layer by 1995. Luxembourg Expected to Adopt Bill to Ban Ozone-Damaging Substances by 
1996, 13 Int'l Env't Rep. (BNA) No. 12, at 431 (Oct. 24, 1990). A ban on production of 
foam rubber that contains CFC's would begin on July 1, 1992, while a ban on imports of 
such products would begin on January 1, 1993. The ban on production and importing 
of refrigerators that contain CFC's would begin on December 31, 1993. A ban on CFC's 
used as solvents in cleaning metals and electronic circuits would begin on January 1, 1993. 
CFC's used for all other purposes would be banned on December 31, 1995. In addition, 
Luxembourg would completely phase out the production and use of halons by 1995. This 
proposal is expected to become law in early 1991. 
40 West Germany Outlaws Use of Most CFC's and Halons By 1995, 13 Int'l Env't Rep. (BNA) 
No.6, at 227 (june 13, 1990) [hereinafter West Germany Outlaws CFC's]. By 1991, Germany 
will ban the use of CFC's in spray doses, packing materials, and in assembly processes. 
By 1992, this ban will include CFC's used in the production of large, movable refrigerators 
(i.e., cooling installations used on ships and in rail cars) and CFC's used in foam and 
cleal).ing materials. By 1995, Germany will eliminate CFC's in all refrigerated installations 
and in all insulation materials. 
This progressive ban also eliminates HCFC - 22, a less damaging alternative to CFC's, 
in foam used for assembly processes by 1993, and in cooling applications by 2000. Id. 
The production and use of halons in fire extinguishers will be banned by 1992. Finally, 
Germany will also eliminate carbon tetrachloride and methyl chloroform in cleaning 
solutions and in CFC intermediary products by 1992. While certain exceptions do exist, 
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ban the manufacture of CFC's, German producers have volun-
tarily agreed to end CFC production by 1995.41 In the Nether-
lands, almost all aerosol sprays are already produced without 
CFC's and manufacturers are developing alternatives for CFC's 
in cooling applications and fire extinguishers.42 
In addition, the governments of Italy, Denmark, Germany, the 
Netherlands, Belgium, and the United Kingdom are considering 
an "ecotax" on CFC emissions.43 The United Kingdom favors 
local or national ecotaxes while Italy has proposed a comprehen-
sive Community ecotax on CFC'S.44 The Community could re-
quire national taxes on CFC emissions, could levy its own taxes 
on CFC emissions, or could decrease existing taxes on products 
that are environmentally safer.45 Discussions concerning these 
taxes are just beginning, however, and the Commission expects 
opposition to the idea of ecotaxes from Ireland, Spain, Portugal, 
Greece, and Luxembourg.46 
B. Recent Community Legislation 
The Commission's proposed regulation on substances that de-
plete the ozone layer47 would extensively revise Regulation No. 
3322/88,48 which the Council adopted only fifteen months earlier. 
The proposed regulation would eliminate all CFC's by 1997, all 
halons and carbon tetrachloride by 2000, and reduce methyl 
this represents one of the most extensive measures for controlling ozone-depleting chem-
icals within the Community. 
41 Fouhy and Gilges, Germany, Inc., 97 CHEM. ENGINEERING No. 12, at 37 (Dec., 1990). 
4. Dutch Set 1995 Date, supra note 38, at 5. 
43 EC Looks at New Taxes to Curb Environmental Harm, Vol. 2 1992-The External Impact 
of European Unification (BNA) No.6, at 4 (june 15, 1990) [hereinafter EC Looks at New 
Taxes]. An "ecotax" is a "fiscal instrument" such as a tax or tax credit that discourages the 
use of environmentally damaging products and encourages the use of environmentally 
safe products. 
44 Percival, Environment: Green Taxes for Europe?, INTER PRESS SERVICE, Sept. 25, 1990 
(NEXIS, Current file). The Community's Environment Commissioner, Carlo Ripa di 
Meana, has proposed a Community-wide tax on all CFC's produced or imported into the 
Community. Commission Expected to Consider Issue of Using Taxes to Promote Pollution Control, 
13 Int'l Env't Rep. (BNA) No. 10, at 383 (Sept. 26, 1990). 
45 EC Looks at New Taxes, supra note 43, at 4. 
46 1d. Commission sources indicate that Spain, Portugal, Greece, and Ireland might 
react negatively to ecotaxes because they are the least developed Community member 
states. In addition, Luxembourg might oppose an ecotax because of its image as a tax 
haven. 
47 Proposed Regulation, supra note 6, at 51,559-60. 
48 See gener.ally Regulation 3322/88, supra note 5. 
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chloroform by 40 percent by 2000. Whereas previous Community 
legislation only reduced selected CFC'S,49 the proposed regulation 
would ban consumption of all CFC'S.50 The proposed regulation 
also eliminates production of carbon tetrachloride and reduces 
methyl chloroform.51 While both of these chemicals contribute 
greatly to ozone depletion, the Community did not target either 
chemical in previous legislation. Finally, the proposed regulation 
bans the consumption of CFC's within the Community three years 
ahead of the current international schedule.52 While the Com-
munity had previously followed the United States and other na-
tions in attempts to preserve the ozone layer,53 the Community 
has now assumed a highly visible leadership position with the 
proposed regulation. 54 
The proposed regulation, however, allows "essential uses" of 
the proscribed ozone-depleting chemicals to continue after the 
1997 general ban.55 These uses include CFC's used in pharma-
ceutical applications and halons used in military operations. 56 
Thus, 15 percent of current CFC use could continue past 1997.57 
49 See Decision 80/372/EEC, supra note 17, at 45; Decision 821795/EEC, supra note 18, 
at 29; Regulation 3322188, supra note 5, at I. 
50 Regulation 3322/88, supra note 5, at 27. 
51 Proposed Regulation, supra note 6, at 51,559-60. 
52 See Parties to Montreal Protocol Agree, supra note 7, at 275. 
53 Rowlands, supra note 33, at 104. While the United States and Canada outlawed the 
use of CFC's in aerosols by the late 1970's, the Community, citing uncertainties in the 
theory that CFC's caused damage to the ozone layer, refused to impose stringent controls. 
1d. See also PE DOC A 2-333/87, supra note 2, at 13. 
54 Commission Proposes to Ban CFC's by 1998, Phase-Out Halons, Carbon Tetrachloride, 13 
Int'l Env't Rep. (BNA) No.2, at 41 (Feb. 14, 1990) [hereinafter Commission Proposes to Ban 
CFC's by 1998]. According to Mr. Ripa di Meana, the proposed regulation places the 
Community "in the lead for the race to eliminate all CFC's and other ozone-depleting 
substances." 1d. In fact, the United States has come under strong criticism from environ-
mentalists for not supporting the Community's preference for a 1997 ban on CFC's and 
other ozone-depleting chemicals. Frankel, U.S. Stance Criticized at Ozone Conference; Wash-
ington Accused of Delaying CFC Ban, Wash. Post, June 28, 1990, at A34. 
55 Commission Proposes to Ban CFC's by 1998, supra note 54, at 41. 
56 Government Under Fire over Ozone Timetable, PRESS ASS'N NEWSFILE, July 2, 1990 
(NEXIS, Current file) [hereinafter Government Under Fire]. British Environment Minister 
Chris Patten argued for the 1997 ban so long as there was "an exemption for essential 
medical uses-for example medical aerosols." 1d. In addition, halons used in military 
operations will continue after 1997 because they, too, are considered essential. See Com-
mission Proposes to Ban CFC's by 1998, supra note 54, at 41. 
57 Commission Proposes to Ban CFC's by 1998, supra note 54, at 41. Some environmental 
experts have criticized the proposed regulation, noting that the "essential uses" provision 
prevents the intended speedy elimination of CFC's and other ozone-depleting chemicals. 
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C. Recent International Agreements 
At the international level, the Community participated in the 
revision of the Montreal Protocol on June 29, 1990 in London 
(London Revision).58 The agreement was due, in large part, to 
continued Community pressure on less developed nations.59 The 
London Revision bans the use of all CFC's by 2000.60 In addition, 
the London Revision seeks to reduce the use of halons to 50 
percent of 1986 levels by 1995, and to ban the use of halons by 
2000.61 The London Revision also seeks to reduce the use of 
carbon tetrachloride to 15 percent of 1986 levels by 1995, and to 
eliminate its use by 2000. Finally, the London Revision seeks to 
reduce the use of methyl chloroform to 30 percent of 1986 levels 
by 2000, and to eliminate its use by 2005. Developing nations will 
have an additional ten years to comply with each of these goals. 
The success of this timetable, however, may depend upon the 
effective transfer of technology from companies in industrialized 
nations to the governments of developing nations.62 Although 
developing nations like India and China do not yet produce 
demographically proportionate amounts of ozone-depleting 
chemicals, they have invested heavily in these chemicals and now 
rely on them.63 According to British Environment Minister David 
Trippier, the London Revision was a success only because India 
and China indicated that they would sign.64 Nevertheless, Indian 
58 Parties to Montreal Protocol Agree, supra note 7, at 275. 
59 Environment Ministers Support Funding Plan to Help Developing Nations Cut Use of CFC's, 
13 Int'l Env't Rep. (BNA) No.6, at 225 (June 13, 1990) [hereinafter Environment Ministers 
Support Funding Plan]. A spokesman for the Community stated that the Community 
pushed for a 1997 ban on CFC's and other ozone-depleting chemicals even though it was 
willing to accept a 2000 ban because "the most important issue [was] to get all nations to 
agree to the protocol." Id. 
60 Parties to Montreal Protocol, supra note 7, at 275. 
61 Id. Halons used in fire fighting systems, aircraft, and manned computer rooms, 
however, are exempt from this ban. 
62 Technology Transfer Issue Hobbles World CFC Accord, 238 Chern. Marketing Rep. No. 
2, at 20 (July 9, 1990) [hereinafter Technology Transfer Issue Hobbles World]. 
6S Makhijani, supra note 9, at 59. Even though OECD and Eastern European countries 
still produce about 85 percent of worldwide CFC emissions, developing nations have spent 
billions of dollars to build CFC operations. 
64 Arnst, New Ozone Protection Treaty Agreed, REUTER LIBRARY REPORT, June 29, 1990 
(NEXIS, Current file). Mr. Trippier noted: "These are such large countries, with huge 
populations. If they were not a part of the protocol, if they were not committed to protect 
the ozone (layer), it would have been absolute nonsense to go forward." Id. As of August 
1990, however, neither the Indian nor the Chinese government had ratified the Montreal 
Protocol. Rowlands, supra note 33, at 110. 
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Environment Minister Maneka Gandhi demanded a provision 
that allows developing nations to withdraw from the Montreal 
Protocol if the industrialized nations do not provide replacement 
technology in the near future. 65 
III. POTENTIAL DIFFICULTIES IN IMPLEMENTING THE MEASURES 
FOR PRESERVATION OF THE OZONE LAYER 
A. Member State Legislation: Higher Standards of Protection or 
Barriers to the Single Market? 
The Treaty Establishing the European Economic Community 
(EEC Treaty), as amended by the Single European Act (SEA), 
makes environmental protection an explicit Community prior-
ity.66 Article lOOA(3), requires that the Community adopt a high 
level of protection in all environmental matters.67 A member state 
may adopt a higher standard of environmental protection than 
the Community standard68 as long as the member state's standard 
does not arbitrarily discriminate or restrict trade between mem-
ber states.69 If member state environmental legislation arbitrarily 
discriminates or restricts trade between member states, or if the 
legislation does not serve a legitimate environmental purpose, the 
Commission or other member states may challenge the legislation 
under article lOOA. 
Germany, for example, has adopted a regulation on substances 
that deplete the ozone layer, which is more stringent than the 
corresponding Community legislation.70 The German regulation 
will eliminate all CFC's, halons, carbon tetrachloride, and methyl 
65 Arnst, supra note 64, Mrs. Gandhi said at the meeting in London that she received 
"a guarantee that if they (the industrialized nations) don't give us (the developing nations) 
knowledge, we don't have to do it (phase-out CFC's)." Id. Ten days later, however, India 
was hesitant about committing itself because the actual wording of the revised Montreal 
Protocol did not provide adequate guarantees for technology transfer. Technology Transfer 
Issue Hobbles World, supra note 62, at 20. For a further discussion of the problems con-
cerning the issue of technology transfer, see infra notes 86-90 and accompanying text. 
66 Single European Act, Feb. 17, 1986, OJ. Ll69/1, at art. 130r(2) (1987) [hereinafter 
SEA); Treaty Establishing the European Economic Community, Mar. 25, 1957, 298 
U.N.T.S. 11 [hereinafter EEC Treaty). 
67 EEC Treaty, supra note 66, at art. 100A(3). 
68 Id. at art. 130t. 
69 Id. at art. 100A. 
70 See West Germany Outlaws CFC's, supra note 40, at 227. For a general overview of the 
West German legislation, see supra notes 40-41 and accompanying text. 
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chloroform produced for non-essential uses by 1995.71 Upon the 
demand of the Commission, Germany would have to prove that 
the comprehensive 1995 ban does not discriminate or restrict 
trade among member states and that it serves a legitimate envi-
ronmental purpose. 72 
The Commission could conclude that the German regulation 
discriminates and restricts trade among member states. 73 In an-
ticipation of the 1997 Community ban on CFC's, the German 
regulation affects all products using ozone-depleting chemicals 
exported from and imported to Germany after 1995.74 This law 
will force German manufacturers to switch to environmentally 
safer substitutes more rapidly than manufacturers in less devel-
oped member states. If CFC substitutes are not commercially 
viable throughout the Community by 1995, manufacturers in 
other member states could be precluded from entering the Ger-
man market for at least two years. 75 Thus, German manufacturers 
would develop a competitive advantage over other manufacturers 
in other member states by 1997. 
In addition, the Commission could find that the German leg-
islation does not serve a legitimate environmental purpose. 76 Sci-
entists have stated that the problem of ozone depletion is uniquely 
global in nature, and that local or regional efforts do not signif-
icantly preserve the ozone layer. 77 Instead, eliminating worldwide 
emissions of CFC's and other ozone-depleting chemicals is the 
71 See id. Compare the details of the German regulation with Proposed Regulation, 
supra note 6, at 51,559-60 (Community would eliminate CFC's by 1997, eliminate halons 
and carbon tetrachloride by 2000, and reduce methyl chloroform 40 percent by 2000). 
72 See SEA, supra note 66, at arts. 100A, 130t. 
73 West Germany Outlaws CFC's, supra note 40, at 227. German Environmental Minister 
Topfer "hesitates ... to take action because of expected problems with the EC, especially 
over prohibiting imports containing CFC's." Environmental and Workplace Issues, BUSINESS 
INT'L FORECASTING, Jan. I, 1990 (NEXIS, Current file). 
74 See West Germany Outlaws CFC's, supra note 40, at 227. 
75 PE DOC A 2-88/88, supra note 22, at II. The Committee on the Environment of the 
European Parliament was worried about this exact issue in 1988. Its Reporter, Simone 
M. M. Martin, stated that "the imposition of more stringent measures (in regulation of 
ozone-depleting chemicals) by one Member State will entail import restrictions that give 
rise in turn to new distortions of competition and raise new barriers at a time when an 
effort is at last being made to bring about a single market." Id. 
76 See id. at 10. Former British Prime Minister Margaret Thatcher noted: "We sink or 
swim together. However tight the controls, ... we can not achieve satisfactory results 
while major producers and users remain outside." Brown, Cash Aid Row Casts Shadow over 
Ozone Talks, PRESS ASs'N NEWSFILE, June 27, 1990 (NEXIS, Current file). 
77 Rowlands, supra note 33, at 100. 
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only truly effective way to preserve the ozone layer.78 The Com-
mission could thus decide that Germany's ban on CFC's and other 
ozone-depleting chemicals violates article 100A because it would 
have a negligible effect on Germany's environment.79 
B. The London Revision of the Montreal Protocol: The Potential 
Problem of Technology Transfer to Developing Nations 
The industrialized nations have created a 240 million dollar 
fund to subsidize developing nations for switching from CFC's 
and other ozone-depleting chemicals to less environmentally 
damaging alternatives.80 The cost of switching, however, may 
exceed two billion dollars in India, and one billion dollars in 
China.8l To maintain the participation of developing nations, 
therefore, the fund created by the London Revision must rep-
resent the beginning of a long-term financial commitment by the 
governments of industrialized nations.82 
Furthermore, the governments of the industrialized nations 
can not guarantee the transfer of replacement technology because 
they do not control the intellectual and property rights involved.83 
Indian Environment Minister Maneka Gandhi takes the position, 
however, that the industrialized nations must give her country 
the necessary technology and that the purchase of replacement 
chemicals by India is not an option.84 The Community should 
78 Id. Supporters of the West German law would probably accept the merits of this 
contention but would counter by arguing-as has German Environmental Minister Top-
fer-that the law was primarily intended to send a strong signal to other nations and 
producers that they had better start looking for alternatives. See West Germany Outlaws 
CEC's, supra note 40, at 227. 
79 See Rowlands, supra note 33, at 100. 
80 Ozone Agreement Eails to End Business Uncertainty, BUSINESS INT'L, BUSINESS EUR., July 
6, 1990 (NEXIS, Current file) [hereinafter Business Uncertainty]. If they do sign, India and 
China will each receive 40 million dollars from the fund in the first three years to handle 
immediate problems in switching to substitutes. Hunt, India and China Recommended to Join 
Ban on CEC's, Fin. Times, June 30, 1990, at 1. If India and China do not ratify the 
Montreal Protocol, the fund will remain at 160 million dollars. 
81 Change to CEC-Substitute Production Would Cost India $2 Billion, UNEP Says, 13 Int'l 
Env't Rep. (BNA) No.4, at 171 (Apr. ll, 1990); UNEP Official Cites Urgency in Nations' 
Response to Climate Problems, 12 Int'l Env't Rep. (BNA) No. II, at 535, 536 (Nov. II, 1989) 
[hereinafter UNEP Official Cites Urgency]. 
82 See UNEP Official Cites Urgency, supra note 81, at 536. 
8S The Ozone Layer: The Lady Turned, Economist, July 7, 1990, at 43. 
84 Clover, Thatcher Promises £5m to Help Phase Out CEC's, Daily Telegraph, June 28, 
1990, at 4. Ms. Gandhi added: "If you continue to clutch your patents to your chest, you 
may not have a world which you need patents for. We do not have two hundred years to 
catch up. Maybe you should give us some of the knowledge now." Id. 
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closely monitor this area to ensure that developing nations like 
India and China do not retreat from the obligations of the Mon-
treal Protocol. 85 
C. The Universal Problem of Regulating Hydrochlorofluorocarbons 
and Hydrofluorocarbons 
Hydrochlorofluorocarbons (HCFC's), hydrofluorocarbons 
(HFC's), and their derivatives are the best available alternatives 
to CFC's, halons, carbon tetrachloride, and methyl chloroform.86 
While HCFC's and HFC's have approximately one-tenth the 
ozone-destroying potential of CFC's, they are five to nine times 
as expensive, they are less efficient, and they contribute to global 
warming. Beyond HCFC's and HFC's, there are few commercially 
viable substitutes for CFC's and other ozone-depleting chemi-
cals.87 
Most member state governments, the Community, and the par-
ties to the London Revision have not set a specific date for the 
elimination of HCFC's and HFC's. Instead, most governments 
have merely indicated a desire to ban these alternatives between 
2020 and 2040. In fact, the United States will ban HCFC's and 
HFC's by 2030.88 The producer companies in the Community 
and throughout the world, however, want concrete assurances 
that HCFC's and HFC's will be commercially viable for at least 
thirty years before they invest millions of dollars in their devel-
85 Technology Transfer Issue Hobbles World, supra note 62, at 20. The revised Montreal 
Protocol states that the parties will "take every practical step to ensure that the best 
available technology would be transferred." In essence, "if developing countries feel that 
insufficient financial assistance and/or transfer of technology threatens to endanger their 
ability to comply with [the Montreal Protocol], they will be able to discuss this issue with 
other parties so as to find a solution." Johnson, India Wins Hard-Fought Pledge From Ozone 
Conference, U.P.I., June 30, 1990 (NEXIS, Current file). Nevertheless, the Community 
must maintain this dialogue because "[flailing to obtain broader Third World participation 
in a stronger [Montreal Protocol] would be a mistake." Makhijani, supra note 9, at 59. 
86 Arnst, supra note 11. HCFC's will likely replace F - 113, the CFC extensively used in 
cleaning electronic circuitry. In addition, HFA - 134a, a hydrofluoralkane, will replace F-
12, the most widely used CFC, which is found in refrigerators and air conditioners. For 
a general discussion of the issue of HCFC's and HFC's, see Makhijani, supra note 9, at 
58. 
87 Business Uncertainty, supra note 80. According to Dr. Mike Harris of ICI, a prominent 
producer company, the replacement "cupboard will look a little bare" without HCFC's. 
Id. 
88 New Clean Air Act Approved by Congress Would Phase Out Ozone-Harming Substances, 13 
Int'l Env't Rep. (BNA) No. 13, at 459 (Nov. 7, 1990). 
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opment.89 Already, DuPont has halted a 350 million dollar in-
vestment program to produce HCFC's.90 The future use of 
HCFC's and HFC's must be determined when the Montreal Pro-
tocol is next reviewed in 1992. 
CONCLUSION 
Eliminating the use of CFC's and other ozone-depleting chem-
icals will be a difficult task. On the Community level, distortions 
of competition and barriers to free trade may develop from the 
conflict between the strict ozone depletion laws of certain member 
states and the Community's own proposed regulation. On the 
international level, the Community must make a significant fi-
nancial commitment to developing nations, who will otherwise 
continue production of ozone depleting chemicals. In addition, 
companies with rights to replacement technology should be ex-
pected to share their knowledge with developing nations as a 
result of the technology transfer requirements in the London 
Revision of the Montreal Protocol. Finally, all member state, Com-
munity, and international legislation on substances that deplete 
the ozone layer must soon resolve the status of HCFC's and 
HFC's. Manufacturers are wary of investing millions of dollars 
into these substitutes only to see them banned before they can 
recoup their investment. While these problems are formidable, 
the rapid depletion of the ozone layer requires that the Com-
munity address these issues squarely and resolve them quickly. 
Jeffrey]. Renzulli 
89 Debate Crowing over CFC Timetable, Investor's Daily, July 18, 1990, at 7. One DuPont 
executive noted that what is required is a clear signal that HCFC's should be produced. 
To chemical executives, a "clear signal" is a timeframe of at least thirty years that would 
allow both the chemical producing industry and the industries it supplies to make back 
the money on their investment. 
90 Business Uncertainty, supra note 80. 
